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Introduction

E

very manager of multi–family properties will
encounter a large reconstruction project several
times in his or her career. These may be planned
projects or the result of an emergency. Planned
projects include those that are routinely projected by
building inspectors, architects, and other building
professionals—re–painting; new roof coverings;
repaving of parking lots or major planned renovations.
Emergencies usually involve previously unknown
problems discovered in a forensic investigation, caused
by natural disasters, or concealed damage which
is simply the consequence of hidden components
exposed to long–term moisture conditions.
As residential housing ages, construction projects
become more complex and difficult. This complexity
often results from unplanned and unexpected
discoveries. Age brings deterioration of components
that years before would not have been considered at
risk. A routine roof project, for example, may only
require replacement of the roof covering when the
project is say, 15 years old. But in an older project,
where moisture has had years to accumulate in
concealed wood components, not only the covering,
but also the wood substrate may have to be replaced.
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The same is true with other components largely
built of wood—balconies, staircases, entry decks, and
framing under siding and stucco. These components
may actually leak, but not enough to alert the
occupants. Instead the moisture remains in the wood
or in wall cavities and supports gradual decay over
time. These issues add to the challenge of preparing
an adequate scope of work because a good portion of
the damage is concealed.
As properties age and become more difficult,
property managers find that they are responsible for
a wider range of tasks––not only obtaining bids to
do the work, but also for determining what experts
to retain to investigate and determine the scope of
that work; deciding who manages the contract;
negotiation over the terms; and finding the funds
to pay the contractor. This guide is intended to offer
community and apartment managers assistance in
managing a complex construction project including
recommending and retaining appropriate professionals
to determine the scope of work; construction contract
and bid package essentials; administering the project;
and handling disputes.

THE ATTORNEY’S ROLE

A

ttorneys will play different roles in construction
projects depending upon their level of
expertise—from simply providing referrals, to helping
the manager coordinate all phases of the project from
the initial investigation through resolution of any
contract disputes. What help a manager needs from
an attorney will depend a great deal upon the size of
the project and the manager’s own level of experience
managing construction projects. Attorneys are not
contract administrators or designers, but an attorney
who has experience with construction materials and
methods, or who has helped to resolve construction
disputes, can, much like the producer of a movie,
assist the property manager in coordinating all of the
players in a construction project. That attorney can
recommend design professionals, contractors, and
contract administrators; draft appropriate documents;
negotiate contracts with experts and contractors;
assist in resolving disputes; and advise the owner or
manager on the many other points of concern set out
in this guide.
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CHAPTER ONE

The Project

Y

ou can’t manage a reconstruction project if
you don’t know what to fix. The first and most
essential task facing a community or apartment
manager when approaching repair and reconstruction
is determining what the project will include—the
scope of work. “Scope of Work” is just what it sounds
like—the portions of the buildings to be repaired
and the methods and materials to be used to do that.
There are four important steps to preparing the right
scope of work: Hiring an Expert, Researching the
History, Investigating, and Preparing the Contract
and drafting the scope of work.

STEP #1: HIRE AN EXPERT
Preparing a scope of work requires retaining the
right professional to investigate and design it. There
are several considerations. A general contractor,
architect, or engineer—each has specific expertise.
Which expert will you need? A lot depends on the
complexity and extent of the problem. If, for example,
you have a failed balcony support beam—something
that has rotted due to years of water intrusion—just
replacing the failed beam may not be enough. You

don’t want it to happen again. And, just because only
one balcony failed this time doesn’t mean that there
aren’t others in the same condition.
In the example above, you would retain someone
who is a pro with waterproofing. Would you choose
a specialty building consultant, a contractor, or an
architect? Architects are more expensive, but for a
complex waterproofing issue you want someone who
has enough skill and understanding to redesign the
system to make it watertight. You would not want
to simply replace part of a system that didn’t work.
On the other hand, if the basic design is sound, but
the materials have failed to do their job, a materials
consultant who specializes in waterproof membranes
may be the right choice. For this particular example,
we would start with an architect or an engineer
because this balcony support beam example involves
a life–safety issue and because a re–design and/or
strength calculations may be necessary.
If the problem is relatively straightforward
such that a redesign of the waterproofing system
or a recalculation of the strength of the beam isn’t
required and the project simply requires a re–build of
the original design, then a general contractor might
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provide the necessary specifications. But if the basic
structure has proven inadequate for other reasons,
such as deflection over time, with failed beams or
columns due to inadequate sizing, for example, a
structural engineer might be necessary to do the
proper calculations and provide a redesign of the
structural components. A few hours of an architect’s
time will usually be enough to determine the expertise
or the specialty required for the project, so if in doubt,
hire an architect first. And if the job is big enough, it
may also be wise to consider retaining a construction
manager to represent the owner throughout the
process. Your expert can also help you determine the
extent of the damage—as discussed further below, a
sometimes critical bit of information.

What is the Difference Between a Contract
Administrator, Contract Manager,
Construction Administrator, and
Construction Manager?
There can be confusion regarding what a “contract
administrator,” “contract manager,” “construction
administrator” and “construction manager” really is.
Even though there are differences, these terms are often
used interchangeably to describe the same individual.
This is understandable, given that many of their roles
overlap, and a “construction manager” generally can
fill all the roles of a contract administrator, contract
manager and construction administrator. By the way,
individuals who fill the roles above may often have
professional licenses, e.g. architects, engineers, or
general contractors.

Contract Administrators and Contract
Managers
To begin with, contract administrators and
contract managers are essentially identical. They
generally are involved in both the preconstruction
and construction phases of a project. During the
preconstruction phase, they assist with the development
of the contract documents, produce the bid package,
and work with the owner and the owner’s attorney to
negotiate the final form of the contract between the
owner and contractor. The contract documents consist
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of the drawings, specifications, addenda, the contract
between the owner and contractor, and the bid form.
If the contract administrator is a design professional,
such as an architect, he or she may also provide design
services and produce the drawings and specifications.
Otherwise, the contract administrator’s role is limited
to collecting the documents in preparation for the
bid.
During the construction phase, contract
administrators handle matters relating to contract
fulfillment and interpretation. They maintain project
records, review the general contractor’s work, shop
drawings and submittals for conformance with the
contract documents, and review and issue change
orders. Since an approved change order modifies
the scope of work as defined in the original contract
documents, it becomes a part of the contract
documents.
At the close of construction, it is the contract
administrator’s responsibility to assemble the project
close–out documents and deliver them to the
owner. The close–out documents include all original
drawings and specifications as modified by approved
change orders, all warranties, lien waivers, Notice of
Completion and certificates of occupancy.

Construction Administrators
Unlike a contract administrator, a construction
administrator’s involvement in a project is limited to
the construction phase. A construction administrator
fills many of the same roles as a contract administrator
during construction, such as processing project
documents and ensuring compliance with the
contract, but a construction administrator can also be
involved in matters related to the actual construction.
For example, a construction administrator often
will work with the contractor on scheduling and
coordinating construction activities, advising the
owner on schedule or cost consequences of certain
decisions, troubleshooting, and reporting progress to
the owner. While a construction administrator does
not direct the contractor’s means and methods, he
or she is often called upon for advice on sequencing

The extent of a construction manager’s
involvement in the design phase depends upon
whether they have the necessary licenses, i.e. as an
architect or engineer, to prepare drawings and write
specifications, and to submit those drawings to the
appropriate approving agency. As we discuss below
construction administration is also a typical part of
the construction manager’s responsibilities. Finally,
inspection of the work and contractor oversight
requires that the construction manager have the
licenses and experience necessary to recognize
departures from the plans and specifications and
order corrections. Some construction managers are
qualified to play all of those roles while others are
more limited.

and project deliverables, and to clarify the contractor’s
questions regarding constructability and design
intent. Therefore, a person acting as a construction
administrator should be the design professional
of record, and ideally, should also have experience
administering construction projects. “Construction
Administration” obviously involves many different
duties and responsibilities, and is described in greater
detail in Chapter Four.

Construction Managers
For larger projects, building owners usually will
need to hire a construction manager. As mentioned
at the beginning of this section, a construction
manager can play several different roles in a project,
depending upon the credentials and experience
of the individual. A construction manager can be
an architect, an engineer, or a general contractor.
“Construction Management” occurs during both the
design and the construction phases of the project and
a construction manager can be involved in both––
designing the project as well as performing contract
administration and construction administration
during the construction phase.

Regardless of their credentials, it is important
to find out what they are actually capable of doing
before hiring them. Can they develop a well–defined
scope of work? Can they create design documents and
are they qualified (i.e., properly licensed) to submit
design documents to the building department for
approval? If not, do they farm out work to licensed
sub consultants? How good are their designs and
construction documents? Can they put together a
bid package? How much experience do they have
administering construction contracts and keeping
projects within budget and on schedule? These are all
important factors that an owner must consider when
it decides to retain a construction manager to manage
a reconstruction project. Your architect and your legal
counsel can assist in making this decision.
Like any other professional hired by the owner of
a project, the contract of the Construction Manager,
design professional, or Contract Administrator should
be negotiated and drafted by the owner’s legal counsel
so that the management team is defined and in place
well before work on the bid package or construction
contract begins.
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STEP #2: RESEARCH THE HISTORY
The previous maintenance and repair history of
a project is one of the best sources of information
on how the building has performed over time. Most
managers maintain files on their projects which
contain invoices, contracts, expert reports, and other
information about prior repairs and maintenance. In
complex projects, this information can be charted to
allow an expert to study prior problem areas in the
building. Small repairs, like replacement of a rotted
balcony board or caulking done to windows, for
example, if repeated elsewhere, can indicate a pattern.
Where a window has to be caulked to prevent leaking,
it may indicate that the flashing beneath the stucco
or siding is improperly installed. Where deck boards
have been replaced in many areas of the project it
may indicate that the material is too susceptible to
moisture, or the design of the deck or balcony may
be insufficient. Repairs done in the past which have
to be repeated at the same locations are an indication
that either the repair methods were wrong, or that
there is something more basic going on that the repair
didn’t fix.
Complaints by owners or tenants also provide
a ready source of information with which to begin
an investigation. These may be complaints received
routinely by management or those solicited through a
questionnaire. Reports of home or termite inspectors
are also valuable if the manager has access to them.
Litigation over construction defects in newer
buildings or over a dispute with a contractor for work
previously performed will usually provide a mountain
of evidence of major issues from the inspections of
forensic experts. Where that data is available, those
same experts can assist in providing the outlines
and specifics of a scope of work. In fact, proving a
construction defect or a negligent repair case requires
that the building owner and its legal counsel retain
experts to investigate, identify problem areas, draft a
scope of work, and provide cost estimates to do that
work.
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Daily observations and routine inspection
reports by management can also reveal much about
a project’s condition. Active leaks, of course, but
also stains within units or apartments, cracking in
stucco, efflorescence (white residue from moisture
seeping through stucco,) warped siding, and wood
components which are soft to the touch can indicate
the presence of moisture within components and
areas of the building that shouldn’t be there. Most
contractors who specialize in multi–family housing—
general contractors; painters; carpenters—can easily
point out some of these more obvious warning signs.
These problems may also be identified in common
interest developments by the company preparing the
required reserve study.
All of this information should be gathered
together and provided to the expert in advance of any
investigation.

STEP #3: INVESTIGATE
Developing an adequate scope of work is more
difficult when the majority of the damage is not
obvious to the casual observer, and that is where most
of the unexpected or emergency repair projects have
their roots. Moisture which penetrates the outer skin
or “waterproof envelope” of the building may not
travel to the interior of a unit so as to be visible to
the occupants. It may, instead, reside within the wall
cavities for years fostering the development of mold
and decay. Efflorescence on the face of stucco often
indicates the presence of moisture behind the wall
but to the casual observer this may not be a cause of
concern. Warped siding may be blamed on the lack
of a good paint job. A soft or spongy roof covering
may be written off as just poor framing. To an expert
observer, however, these conditions may signal
something very different—moisture penetration that
may require an extensive reconstruction of portions
of the building.
It is essential, therefore, especially in older
buildings, to do a thorough and occasionally intrusive,
inspection to identify areas where water intrusion is

leading to damage in the building’s internal structure.
Since a great deal of possible damage is not visible,
an intrusive investigation, where small portions of
the building’s skin are removed, is often necessary to
detect hidden damage. These openings can be done
randomly to obtain a representative sample of the
condition, or whole elevations can be removed where
the problem is identified and it is now necessary to
determine its extent.
There are other options for gaining that
information without massive destructive testing.
An alternative to physical removal of the building’s
skin may be to use non–destructive testing (NDT)
to map the extent of damage—particularly dry rot or
moisture. There are companies which use technology
to determine the extent of damage in hidden areas.
Infrared cameras which can detect the extent of
moisture are one option. Using a small camera
inserted through a hole in the skin is another. Discuss
with your expert the various NDT options that might
be available to help you know the extent of your risk
before the project begins.
We cannot emphasize enough the need for a
thorough inspection, especially of older buildings,
before a reconstruction project is bid. This will
enable the expert to prepare a scope of work which
takes into consideration the condition of as much of
the building as possible before a contract is signed.
Discovering extra work after the construction starts
will lead to change orders or contract amendments
usually priced at higher rates than work included in
the base bid.
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STEP #4: PREPARE THE CONTRACT
AND SCOPE OF WORK
Once the expert team has accumulated all the
data it needs to understand the nature and extent
of the reconstruction project, it is time to prepare
the Contract and the scope of work. This step will
be more thoroughly discussed in Chapter Two,
but the scope of work normally includes drawings,
written specifications, and the Contract which is the
principal document that governs the relationship
between owner and contractor. The scope of work
will identify what the work is, where it is to be
done, and generally, the methods and materials to be
used in the reconstruction. The scope of work will
become part of the bid package which will be sent
to prospective bidders. The more precise the scope of
work, the better. Scopes of work that are vague, allow
the contractor to determine the details and materials,
or to “design–build” the reconstruction, will make
it difficult to compare bids from competing bidders
and are more likely to lead to disputes. More dollars
invested in the designer’s time will head off disputes
later. While it would be nice to simply let your expert
(whether it is an architect, engineer or construction
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manager) design whatever scope they feel is best,
clearly money plays into these decisions. The expert
has to know your budget to be able to provide a scope
that matches the resources.
On the other hand, if funding is so restricted that
a proper repair is not feasible, you need to know that
before, not after, the project starts. Owners, especially
owners of condominiums and planned developments,
might want to re–consider the long–term future of
the development if the necessary repairs greatly
exceed their resources. If they can’t afford to fix it
now, and there is no likelihood of raising more money
later, it may be time for a hard decision on when the
project will reach the end of its service life and what
to do with it. Patching and temporary repairs may
only prolong the inevitable and it may be time to
take a more realistic view of the project’s future and
to determine how best to maximize the equity of the
owners.

CHAPTER TWO

The Contract

T

he construction contract defines the work,
states the payment for the work, sets deadlines,
allocates risk between the owner and contractor, and
provides for the resolution of disputes. It is the single
most important document in any reconstruction
project. For that reason you do not want to make a
mistake when deciding on its terms and conditions.
We list below the five biggest mistakes owners make
when preparing a construction contract.

MISTAKE #1: EXPECTING THE
CONTRACTOR TO PRODUCE THE
CONTRACT
One of the biggest mistakes is to allow the
contractor to produce the contract. This gives the
contractor the opportunity to be the first to define
the agreement between the parties and naturally, the
contractor will craft the contractual provisions to
maximize its benefit and shift risks onto the owner as
much as possible.
Another problem with waiting for the contractor
to produce the contract is that often contract
negotiations do not begin in earnest until after

contractor has been selected. At that point, the
parties usually want to proceed with the work as soon
as possible. If the contractor produces the contract,
the owner must quickly review it, digest it, identify
objectionable terms, and immediately negotiate
them. Timeframes are condensed, leading to a
situation where negotiations are conducted on the fly
and without adequate consideration for the owner’s
interests.
The better solution is for owners to take initiative
and have their counsel draft the construction contract
to submit as part of the bid package. A few owners
may be able to create a construction contract on their
own, but most will need to retain a knowledgeable
and experienced attorney to do it. While this will
add to an owner’s up–front costs, having a well–
drafted construction contract will ultimately put an
owner in a better bargaining position for a number
of reasons. First, knowledge is power. An experienced
attorney can educate an owner about the essential
terms of a construction contract and why certain
provisions, like payment, change orders, indemnity
and insurance clauses are important and must be
carefully considered.
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Second, by drafting the contract, the owner can
shift as much risk as possible to the contractor. This
can be accomplished by carefully drafting several key
provisions. For example, an existing site conditions
provision should make the contractor responsible for
examining the site and liable for all discovered changed
conditions except those which are extraordinary and
completely unexpected. Indemnity provisions should
require the contractor to indemnify the owner, its
members and agents for property damage or injury
arising from the work, and against any mechanics
liens or other claims brought by subcontractors or
material suppliers in connection with the work.
Insurance provisions should require the contractor
and its subcontractors to obtain adequate insurance
to cover property damage, injury and indemnity
obligations, and to name the owner, its members and
agents as additional insureds. Warranty provisions
should require the contractor to warrant its work for
as long as possible – many contractors warrant their
work for 1 to 2 years as a general practice, but just
because it’s a general practice doesn’t mean an owner
shouldn’t require a longer warranty period. Mutual
waivers of consequential damages should be avoided,
since an owner typically has more to lose from
contract breaches (such as lost profits and rents for
time overruns) than the contractor.
Third, everything in a construction contract is
negotiable. After investing time and money into
drafting a solid construction contract, an owner may
still have to contend with a contractor’s objections to
certain terms at the negotiating table. An owner who
has just gone through the drafting exercise with its
attorney will have a good sense for which contract
provisions are nonnegotiable and which may slide –
depending on the peculiar needs of the project and
other protections built into the contract – and will
have an easier time negotiating a contract that still
adequately preserves its interests and shifts as much
risk as possible to the contractor.

MISTAKE #2: NOT PROPERLY
DEFINING THE SCOPE OF WORK
There is no point in beginning negotiations
on contract price, contract time, or substantial
completion before the work has even been sufficiently
defined. To provide a responsible bid for work, a
contractor must know with as much specificity as
possible what the owner wants. Don’t just provide a
narrative – include a list of specific items that need
to be incorporated into the project. Provide drawings
and specifications if the project involves a fair amount
of new or redesigned construction and cannot be
adequately described in writing or with existing as–
built drawings and conditions.
At this stage, an owner may need to rely on
the expertise of a professional consultant, such as
an architect, engineer or experienced construction
manager to put together specifications and drawings
for the project. This is another upfront cost which
will yield dividends in the future, for a number of
reasons. To begin with, the better developed and
specific the scope of work, the better the owner’s grasp
of the true costs – both financial and psychological.
A contractor can provide a more comprehensive bid
on a well–developed scope of work, and an owner
can rely on that bid to assess its position financially
and create a structure for financing the project early
on. Poor budgeting in the planning process can result
in a crisis while the project is underway, and hard
decisions on what to cut from the scope will have to
be made at the most inopportune times. Adequate
planning and good budgeting will greatly reduce this
type of pressure. Ultimately, the owner controls the
purse strings of the project, and the better informed
it is as to what a project entails; the better it can make
responsible and realistic decisions early on.
Additionally, with a well–developed scope of work,
an owner can more easily comprehend the magnitude
of the physical work involved, and consequently
be better prepared for the inconveniences it and
other building occupants will have to endure while
the project is being completed, such as scaffolding
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obstructing windows and limiting access to entryways,
construction noise and debris and temporary power
shut–offs. These are psychological costs which are
often underestimated or even completely overlooked,
but which can take a toll on building occupants and
undermine the perceived success of the project.

MISTAKE #3: NOT UNDERSTANDING
THE CONTINGENCY ALLOWANCE
A contingency allowance is a useful tool for
allocating construction funds to parts of the project
which cannot be specified with sufficient particularity
at the time the contract is signed. The contingency
allowance is appropriate where the owner has not
made decisions for certain equipment, furniture,
finishes, or fixtures included in the scope of work,
yet these decisions are relatively inconsequential to
the overall scope of work, and therefore should not
prevent the contractor from proceeding with the
construction project. The contingency allowance also
helps ensure that the scope of work described in the
bid package can be completed despite unexpected
conditions. For new construction projects, the
contingency allowance generally ranges from 5%
to 10% of the total project cost; for rehabilitations,
it can range from 15% to 20% of the total project
cost because of the greater possibility of uncovering
unknown preexisting conditions which must be
remedied during the course of construction.
A contingency allowance is not intended to cover
additions to the scope of work which arise after the
contract has been signed – that is what change orders
are for. Change orders are additions to the project
which are not included in the original scope of work,
and which arise after the contract has been signed and
the project is underway. Contingency allowances, on
the other hand, have already been captured in the
contract cost and scope; they just haven’t been precisely
defined. In most cases, the construction manager
creates the contingency allowance, based on its
understanding of the owner’s needs and its knowledge
and experience to estimate what a given item costs.
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The contingency allowance should be itemized so it
is clear how much money has been allocated for each
component.
One issue that frequently arises with contingency
allowances is over their accounting and billing.
Contingency allowances should only be used to cover
the net purchase price, sales tax and delivery of an
item to the site – they should not include any related
costs, such as costs for unloading, handling, labor or
installation. These adjunct costs should be included
instead in the base contract price, which is all the
more reason to insist that the construction manager
or contract administrator itemize the contingency
allowance. Not only will the owner clearly understand
what its “budget” is for a particular item, but the
contractor also will clearly understand the different
components of the contingency allowance, and better
estimate the adjunct costs to include in the base bid it
submits to the owner.
Another issue that arises with contingency
allowances is where an owner chooses something
that is totally different than what was specified
in the contingency allowance and which is either
significantly more expensive than originally budgeted
or more difficult and time–consuming to install, or
both. For example, the contingency allowance may
have listed wood laminate for floor finishes, but as
the project progresses, the owner changes its mind
and chooses granite tile instead. If the contingency
allowance is well–itemized, the contractor can easily
credit the allowance amount for the laminate floor,
then issue a change order for the new material cost,
additional labor, profit and overhead for the purchase
and installation of the granite tile floor.

MISTAKE #4: NOT UNDERSTANDING
THE CONTRACT’S CHANGE ORDER
PROVISIONS
To begin with, contractors are justified in charging
for all legitimate extra labor, supervision, materials,
subcontracts, overhead and profit for any additions
to the scope of work and which are properly billed as

natural exigencies of the situation require decisions
to be made quickly. However, verbal authorization
of change orders is still a cardinal sin. The practice
should be discouraged by using strong language in
the contract to the effect that all change orders not in
writing and signed by the owner are void.

change orders. A common perception among owners
is that contractors treat change orders as a profit
center and a way to recoup their profit on a job that
they underbid. However, this is true only for the most
unscrupulous of contractors. If the scope of work was
not well defined in writing and project drawings,
then the contractor’s change order may be legitimate.
That being said, the amount of change orders on any
given project can be directly tied to the amount of
time and effort devoted to planning and generating
comprehensive construction documents. Adequate
planning can go a long way towards minimizing the
number of changes and unexpected additions that
can arise on a construction project.
Even with proper planning, construction
contracts must provide flexibility for changes in the
work as a practical necessity. Therefore in all but the
rarest cases, contracts must contain a change order
provision which contains very specific procedures
for submitting and approving changes to the work.
Most importantly, before a contractor begins work on
a change order, it must be authorized by the owner
and the construction manager in writing. Unexpected
changes frequently occur on a construction project and

A proper change order is a written proposal
submitted by the contractor to the owner and
construction manager which describes the added
work and the associated costs to the contractor. It
is submitted to the owner for review and approval.
It should be itemized to enable the owner and the
construction manager to review and evaluate costs,
and should include, at a minimum, labor, materials,
transportation, permits, coordination, supervision,
overhead and profit. The itemized costs should be
based on a schedule of values that the contractor
submits as part of the base contract. The change
order provision in the contract should spell out in
detail which costs must be itemized, and also give the
owner the right to request back–up documentation
to substantiate the contractor’s estimates. In addition,
change orders should be subject to further negotiation
and if possible, reduced to a definite lump sum upon
the owner’s approval and signature.

MISTAKE #5: NOT PROPERLY
ADMINISTRATING CHANGE ORDERS
DURING CONSTRUCTION
The administrative burden of keeping the
contract in order, monitoring the progress of the
work, evaluating the quality of the work, addressing
the contractor’s requests for information and tracking
change orders occurs simultaneously with the
construction process. If improperly managed, it could
cause confusion, delays and added costs. Therefore,
one of the most critical duties of a construction
administrator or construction manager is to prevent
a backlog of authorized change orders that have not
been integrated into the project budget, as this may
lead to a situation where the total project cost or
schedule is unknown. The construction administrator
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should maintain a log of all pending or potential
and authorized change orders, and regularly submit
budget reports to the owner (generally at least once
a month) which track the costs of all pending or
potential and authorized change orders together with
current project budget projections.
It is important to distinguish between “pending”
or “potential” change orders, “authorized” change
orders, and progress payments for change order
work. “Pending,” or “potential” change orders are
those change orders that have been submitted by
the contractor to the owner for review, but which
are not yet approved. “Authorized” change orders
are those change orders that have been approved and
should be added to the project budget and schedule.
It is important to add change orders to the project
budget as soon as they are authorized because they
may be authorized many months before the work is
actually done, but payment will be due only after the

contractor has completed the work and submitted
its application for payment. If the owner is to have
the most up–to–date snapshot of the overall project
budget, the budget reports should include authorized
as well as pending change orders. Having this
information assembled in one document and updated
regularly, will help the owner prioritize change orders
and avoid overruns.
Finally, in addition to tracking pending and
authorized change orders in a budget report, the
construction administrator should also keep track
of the substance of the change orders. This process
begins by reviewing all potential change orders and
rejecting those which are not sufficiently itemized and
which do not adequately describe the increased scope
of work. Once they are authorized, all change orders
should be stored in a binder or electronic log and
referenced periodically to ensure the scope of work
isn’t duplicated in subsequent change orders.

CHAPTER THREE

The Bid Package

A

bid package is a compilation of documents
that contains all of the information necessary
to solicit bids from contractors. It should define the
scope of work in very specific terms and contain a
statement of the scope of work, a statement of required
qualifications, specifications and construction
drawings (the “design documents,”) a sample contract
and a bid form. It should be complete enough that
potential bidders can determine if they fit the criteria,
determine how much it will cost them to complete
the job, and provide a price quote.
Preparing a good bid package requires a significant
amount of time and effort. It is recommended
that an owner hire a design consultant, such as a
licensed architect or engineer who is familiar with
the type of construction involved, to assemble
the design documents, the statement of scope of
work and qualifications, and the bid form. This is
especially important, given that an owner has an
implied obligation to provide adequate plans and
specifications for the project. The owner makes
an implied warranty to the contractor that if the
design documents are followed, they will produce
the intended result. If the documents are incorrect

or incomplete, the contractor may be entitled to
additional compensation. Therefore, the consultant
hired by the owner should be qualified to produce
construction documents, and ideally should be a
licensed architect or engineer who has formal training
in planning and design, and has experience planning
and managing construction projects of similar type
and scope. Additionally, the consultant should
be comfortable coordinating with other design
professionals if the scope of work includes significant
structural, mechanical or electrical components that
must be designed, stamped and signed by others.
The selection of the contractor is generally not
based on the lowest bidder, but also professional
qualifications, documented experience, and the
expertise of key personnel. Therefore, the bid
form should solicit at a minimum the following
information from the bidders: company information,
profile, and a website address; a list of three or more
comparable projects completely recently including
total construction cost, contract amount, owner
references and contact information; CV’s of all key
personnel who may be assigned to the project; and
disclosure of any litigation, arbitration or claims
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resulting from a contract dispute there were filed
against the company within the last five years.
It is also recommended that an owner hire
an attorney to draft the sample contract that is
included in the bid package. As discussed in Chapter
Two, it is the single most important document in a
reconstruction project, and an owner should invest
the time and money to draft it to include in the bid
package, rather than expect the contractor to produce
it when submitting its bid. This will help avoid
extensive contract negotiations in the weeks following
the award of contract so the parties can focus on
getting the project started.
Instead of a bid package, some owners choose
to issue a request for proposal (RFP) for a project.
This should be avoided as much as possible. To begin
with, an RFP is much less comprehensive than a bid
package. It describes the scope of work in general
terms and solicits from bidders a quote for producing
a package that consists of the design documents and
draft contract, and the cost estimate for building the
project. The bidders produce the design documents
in response to the RFP with minimal input from the
owner and therefore the owner has little if no control
over the details of the scope of work.
Issuing an RFP instead of a bid package can be
problematic for several reasons. The project scope
is naturally refined during the process of producing
design documents as the construction details are
fleshed out and design anomalies are discovered.
Addressing these anomalies may add to or alter the
scope of work. If a contractor is in charge of producing
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the design documents and knows the owner’s
budgetary constraints, it may trim certain items from
the scope of work to keep it within budget that, from
the owner’s perspective, are more important than
others. The owner may also feel that the additions to
the scope of work are important enough to warrant
larger allocations from the reserve budget or even a
special assessment; however, the owner may not have
the opportunity to weigh in with this information if
the contractor generates the documents. Conversely,
if the contractor isn’t aware of the owner’s budget,
it may include all additions to the scope of work in
the documents, only to have them blow the entire
budget, and thereafter waste time and resources in
value engineering the project documents. For these
reasons, it is recommended that an owner invest the
time and money to work with a design consultant to
produce a bid package rather than issue an RFP.
Once a bid package has been created and before
it is released to prospective bidders, the owner
should review it with the consultant to make sure it
understands the described scope of work and what is
required for the contractor to successfully complete
the work. Only after the owner has reviewed and
approved the complete package is it ready to be
released to bidders. The consultant distributes the
bid packages to all qualified bidders and remains the
main point of contact during the bidding period in
order to answer questions and issue clarifications. Any
answers or clarifications the consultant issues should
be sent to all bidders and the owner to ensure that the
bidding process is fair.

CHAPTER FOUR

Construction
Administration
WHAT IS IT?
“Construction Administration” is a general
term which encompasses a broad array of roles and
responsibilities, and as discussed above, it is a subset
of a construction manager’s many duties. “Contract
Administrator,” “Contract Manager,” “Construction
Administrator” and “Construction Manager” are
terms which are sometimes used interchangeably, but
in reality construction administration is just one subset
of a construction manager’s role. The administrator’s
duties and responsibilities during construction are
set forth in the agreement between the owner and
the construction manager. In general, a construction
administrator is responsible for timely administering
all documentation and communications between the
owner and contractor during a construction project
while it is underway, troubleshooting, clarifying the
contractor’s questions, and representing the owner
in all meetings and onsite matters related to the
construction. The construction administrator’s role
is to observe the work and advise the owner of the
progress and quality of the work, and its conformance
with the contract documents.

The construction administrator’s specific tasks
can include the following: (i) collecting copies
of all required insurance and bond certificates,
endorsements, and insurance policies prior to
commencement of the work; (ii) coordinating work
schedules and arranging for the contractor’s access
to the site; (iii) making periodic site visits to observe
the progress of the work and recording observations
in field reports that are delivered to the owner and
contractor; (iv) keeping the owner continuously
informed about the progress and quality of the work;
(v) acting on the owner’s behalf to ensure, as best as
possible, against deficiencies or defects in the work; (vi)
reviewing all payment applications submitted by the
contractor, and certifying them if the administrator
is satisfied they adequately capture the work that
has been done up to the date of the application
and during the application period covered by the
application for payment; (vii) collecting conditional
and unconditional lien waivers accompanying each
application for payment; (viii) reviewing and acting
upon submittals, such as shop drawings, product
samples and data, and material testing reports; (ix)
collecting copies of all manufacturer’s warranties
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for products incorporated into the project; and (x)
creating a final punchlist and coordinating a final
walk–through to determine whether the project has
reached substantial completion.
Once the project has reached substantial
completion, there are several additional steps to be
taken before the project is deemed complete. To
begin with, “substantial completion” does not mean
the project is entirely finished. There will still be
items of work and defects that need to be fixed, but
they will be inconsequential enough that they will
not interfere with the owner’s use of the building
as intended. When the contractor believes it has
reached substantial completion, it will compile a
“punchlist,” which is a list of tasks that need to be
completed before the job is finished in accordance
with the terms of the construction contract, and
submits this list to the construction administrator.
The construction administrator must then inspect the
project to determine whether, in fact, it is substantially
complete, and to identify other items to include in
the final punchlist.
If the construction administrator decides that
the work is substantially complete, it must then
issue a Certificate of Substantial Completion. The
Certificate of Substantial Completion is important,
because it designates the specific date when substantial
completion was attained, and this date becomes
the commencement of the warranty periods on all
items of work, except for those that remain on the
punchlist as of that date. The certificate will also fix
the time period within which the remaining items
on the punchlist must be completed after the date of
substantial completion.
The contractor is generally not entitled to
its retainer until after it has completed all items
remaining on the punchlist and the construction
administrator determines that the project is complete.
However, if the remaining punchlist items are few
and insignificant, the construction administrator
may decide that a portion of the retention may, in
all fairness, be released to the contractor, since the
retention is a significant percentage of the contract
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amount – generally 10 percent or more – and if
retaining the full amount is not necessary to provide
security that the contractor will complete the
job. However, before releasing any portion of the
retention, the construction administrator must first
obtain the owner’s written approval and, if the job is
bonded, the surety’s consent.
When the construction administrator determines
that the project is complete, it will record a Notice
of Completion within ten days in the office of
the recorder in the county in which the project is
located. At that time, the contractor should provide
all warranties, affidavits, receipts, releases and lien
waivers to the construction administrator to compile
in its closeout document package, and only after
these have been received, should the construction
administrator issue the final Certificate for Payment
for the balance of the contract price.
Obviously, the construction administrator’s
responsibilities involve processing large quantities
of paperwork and project documents. The best
construction administrators will maintain master files
of all submittals, correspondence, payment records
and contract changes and regularly update them.
Furthermore, since construction administrators act
as the intermediary between owner and contractor,
they must have a reliable distribution system to
expeditiously circulate project documents to the
owner and contractor and keep the project schedule
on track. Regardless of whether construction
administrators distribute files electronically, or via
hard copy, they should be consistent throughout the
project’s duration and the method of delivery should
be agreed upon between the owner, contractor and
construction administrator before construction is
even underway.
As important as it is to know what construction
administrators do, it is equally important to
understand what they do not do. They do not perform
exhaustive, continuous on–site inspections or tests –
inspections are performed by building officials and
the contractor’s personnel, and tests are performed by
testing labs hired (usually) by the owner. They do not

authorize deviations from the contract documents
– the owner is the ultimate decision–maker for
all contract modifications, and must approve
them in writing. They do not have control over, or
responsibility for, construction means, methods,
techniques, sequences or procedures, supervision, or
jobsite safety – this is the contractor’s responsibility.

WHO DOES IT?
Construction administration is an integral part
of a project’s design process. While construction
documents can be comprehensively detailed and
well–coordinated, this is no assurance that the project
will be built as described in the documents. No
matter how perfect the drawings are, they are still
open to interpretation by the contractor. So, just as a
design professional who is experienced with preparing
construction documents and who understands a
construction project’s many components should be
engaged during the design phase of the project, an
experienced design or industry professional, such as
a licensed architect, engineer, or general contractor
should also handle the construction administration.
Whether the construction administrator is an
architect, engineer, or general contractor, there is a
certain level of experience and knowledge that is
required when reviewing construction documents
and evaluating a contractor’s work. An understanding
of proper construction techniques, practices, and
materials and an attention to detail are all paramount
in properly evaluating a contractor’s work. After
all, the licensed professionals who prepare the
construction documents are legally responsible for
the safety and code compliance of their designs, and
it is logical that licensed, experienced professionals
should be involved during construction to ensure the
project is properly executed and all building codes are
properly observed.
In addition, building owners should not assume
that a qualified contractor, while responsible for the
means and methods of construction, knows how to
build every detail in the design documents. It is not
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uncommon for a contractor to request information
either on how to build a specific component, or
seeking clarification of a detail. This is usually done
in the form of a Request for Information (RFI),
which the contractor issues to the construction
administrator. The construction administrator must
then respond, either by issuing additional details or
written instructions. The construction administrator
must be careful when responding to RFI’s, because
the response may substantively change the detail,
analysis, materials or finished look, and may add
unintended costs and design fees if, as a result, other
components are affected and need to be reanalyzed
and redesigned.
Another critical issue is dealing with change
order requests submitted by the contractor. The
construction administrator should be knowledgeable
enough to understand the reason for the change, so
he or she may adequately review it and advise the
owner on why it is necessary. Just as in the case of
RFI’s, the more experienced and the more familiar
the construction administrator is with the design
documents, the better equipped he or she will be to
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handle these issues competently under the tight time
constraints dictated by most ongoing construction
projects.
Lastly, most jurisdictions do not bar unlicensed
persons from engaging in construction administration
services, and construction administration is by no
means the exclusive province of licensed architects,
engineers or general contractors. However, there are
good reasons to engage experienced and licensed
design professionals or general contractors to perform
construction administration services. First, a licensed
professional’s review of the construction process
helps protect the public’s health, welfare and safety
by establishing another layer of competent oversight.
Second, construction administration involves a
significant amount of document review, processing
of written communications, and design clarifications
and modifications, all of which must be done in
short order while a project is underway. The more
experienced a trained professional is with the process,
the less opportunity there is for the project to get
derailed.

CHAPTER FIVE

Disputes and
Contract Remedies
N

o matter how carefully a project is put together
and managed, disputes among the various
parties are sometimes unavoidable. However, careful
contracting and skillful negotiation can ensure that
disputes do not stop or delay completion of the project
or force the parties into costly and time consuming
litigation. Here are the five major types of disputes.

DISPUTE #1: THE QUALITY OF THE
WORK
A common dispute in reconstruction projects is
over the quality of the work. That usually involves
work that does not meet the standard of care in the
construction industry, or does not perform in the way
the parties expected. When an association or building
owner contracts for construction work, it expects
the work to meet all applicable building codes and
perform in the way intended by the contract. Roofs
should not leak. Siding should prevent moisture
intrusion. Concrete should not crack. When the
completed work is deficient, the “warranty” provisions
in the contract documents are triggered. Well drafted
warranty provisions require the contractor to return

to the job site, correct the work, and replace materials,
all at no cost the owner or association.
Building owners have certain responsibilities in
disputes with contractors over work quality. Because
the building owner may be the first party to know
when the quality of work is defective, they must timely
inform the contractor of defects or deficiencies in the
work quality. Failure to do so might have adverse
consequences such as waiver of warranty claims.
Again, the contract documents play an important
role in directing how and to who warranty claims
should be directed. The contract documents should
be drafted in favor of the building owner to extend
warranty periods for as long as possible in order to
protect against waiver.

DISPUTE #2: DELAY CLAIMS
Another area of dispute concerns delay claims.
Certain works of improvement are time sensitive.
When reconstruction of roofs, siding, and other
building envelope components commences, the
interiors of the structures are exposed to the
elements and potential damage. Bridges, walkways,
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and roadways, when out of use for reconstruction,
can cause inconvenience to residents, guests, and
customers. When work must proceed in a specific
order, such that work on one building component
cannot begin until work on another building
component is completed, the “critical path” of the
work can be adversely impacted by delays.

including any change orders. One important aspect
of the payment process is to ensure that the payments
do not get ahead of the pace of work completion. In
other words, the building owner wants to have paid
half of the contract price (less retention) when half of
the work is completed – no more, no less.

Delays also hurt the contractor because it might
have to pay its work force even though they have no
work to complete that day either because another
contractor has not finished its work which is in the
“critical path,” or because vital materials have not
been delivered to the job site. Thus, delay claims
impact both the contractor and the building owner
or association. Careful contracting can minimize
delay claims in several ways. First, the contract should
require the contractor to re–deploy his forces to other
work areas whenever possible. Second, the contract
should allow the building owner to suspend the work
without causing a contract default if it is clear that
the delay will be for an extended period of time. The
contract should minimize the costs associated with
contractor de–mobilization and re–mobilization if
possible. Third, the contract should provide for a
process whereby the contractor and association or
building owner can discuss, negotiate, or resolve delay
claims without stopping the work altogether.

DISPUTE #4: STATUS OF
COMPLETION

DISPUTE #3: PAYMENT ISSUES
Payment for the work can also lead to disputes. This
includes failure of the building owner or association
to pay timely or problems with the request for
payment by the contractor. The contract documents
should contain detailed payment procedures. For
example, the contractor is usually required to submit
to the building owner or association an “application
for payment” which contains several items of
information: (1) a description of the work that is being
applied for; (2) lien releases for the work that is being
applied for; (3) a recap of the past payments; (4) a
calculation of the retention applicable to the payment
application; and (5) the total amount applied for,
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Disputes also arise when the parties disagree on
the status of completion. The building owner might
resist payment when the work is far behind schedule
and it is being asked to pay for work not yet completed.
One way to address this is to require monthly
payment applications that capture only the previous
thirty (30) days of work. For budgeting purposes, it
is important that contractors timely submit payment
applications for work completed promptly. If work
is not applied for promptly, but is instead held back,
later payment applications can include many months’
worth of work which may cause the project to go out
of budget.

DISPUTE #5: EXTRA WORK
Another dispute can arise when the building
owner or association and the contractor disagree over
whether certain work should be included in a change
order or whether the work is included in the scope
of work. A change order is a change to the scope of
work and usually increases the contract price for the
work. This is different than work that is already part
of the contract scope of work and part of the original
contract price and does not require an increase in the
contract price. Building owners resist categorizing
work as part of a change order because it makes the
project more expensive. One way to avoid these
disputes, or at least solve them before they escalate,
is to get the parties to agree that the construction
manager or construction administrator will decide if
the work really is worthy of a change order or not.
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THE OWNER’S CONTRACT REMEDIES
Back charges.
The contract documents typically provide a
number of remedies for the building owner in the
event of a dispute. One remedy available to an owner
is to “back charge” the contractor. Back charges are
billings for work performed or costs incurred by one
party that, in accordance with the contract documents,
should have been performed or incurred by another
party to the contract. Owners back charge general
contractors, and general contractors back charge
subcontractors. Examples of back charges include
charges for cleanup work or to repair something
damaged by another subcontractor, such as a tub chip
or broken window. The right to back charge should
be clearly stated in the contract documents so that the
back charged party cannot claim a contract breach.

Withholding Payment.
Another remedy available to a building owner
or association is withholding payment on contractor
payment applications. A well written contract will
allow the owner to withhold payment on work that
does not conform to the contract documents, was not
built to code, was not completed within the previous
30 days, or was not part of an approved change order.
Withholding payment does not mean that the owner
does not owe the contractor compensation for the
work, only that the owner may withhold payment
pending resolution of the issue that triggered the right
to withhold payment. Payment for that part of the
work not in dispute is due and payable.

Contract Termination.
Finally, the building owner should have the
right to terminate the contractor with or without
cause. This remedy is very important because it
allows the owner to take over the work and hire
another contractor to finish the job. The contract
documents should enumerate the conditions under
which the contractor can be terminated for cause.
To make a “for cause” termination enforceable, the
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contract must provide the contractor with a right to
cure the problem within a stated amount of time. It
is very important that the owner follow the procedure
for contract termination because if it does not, the
owner might be the party in breach of the contract.
Termination without cause (for convenience) is also an
important tool for the building owner or association.
Termination for convenience provisions are contract
clauses allowing one party to unilaterally terminate
a contract, even in the absence of the other party’s
breach. In order to have an enforceable termination
for convenience clause, the contract must require
that notice be provided to the contractor and that the
contractor recovers reasonable costs associated with
the termination plus profit on the work completed.

THE CONTRACTOR’S REMEDIES
Suspension of the Work.
The contractor also has remedies available to
it when the building owner is not performing its
contractual obligations. The most common dispute
a contractor has with an owner is the failure to pay
timely or at all. In such an instance, the contract
documents usually allow the contractor to suspend
performance pending payment. Of course, this
is not a good situation for the owner because the
project has stopped before completion. In order
to minimize the possibility of work suspension,
the owner should require contract provisions that
require work to continue while, at the same time,
entering into mediation or arbitration of the dispute
which triggered non–payment. In the absence of
such contract provisions, the project could come to
a halt for an extended period of time or worse, the
contractor may declare the contract terminated for
non–payment.

Mechanics Liens.
The potential for a dispute for non–payment is
particularly acute at or near completion of the project.
Under California law, contractors, subcontractors,
laborers, and suppliers have a right to record a

mechanics lien against the real property upon which
they provided work, supplies, or services. The lien
operates as a cloud on the title to the real property
and gives the contractor, subcontractor, or supplier
the right foreclose on that lien and potentially take
possession of the property. Before a mechanics lien
can be recorded, certain conditions must first be
satisfied. Subcontractors that worked at the project
and suppliers that provided materials to the work
of improvement must first provide to the owner a
preliminary 20–day notice indicating their intent to
lien the project. In a well written contract, the 20–
day notice would allow the owner to demand that
the general contractor cure the payment deficiency to
prevent the lien from being recorded.
If mechanics liens are recorded against the
project, they must be enforced within 90 days of their
recording. Enforcement of a mechanics lien requires
the filing of a lawsuit to foreclose the lien. If a lawsuit is
not filed within 90 days of its recording, the lien is no
longer enforceable by foreclosure. For subcontractors
and suppliers who do not have a contract with the
owner, foreclosure of their mechanics lien is the
only way to enforce their lien rights. If the general
contractor records a lien against the project, it also
must file a lawsuit within 90 days. However, if it does
not, it may still enforce the contract against the owner
by way of a lawsuit for money damages.

Defenses to Mechanics Liens.
Building owners and associations have several
defenses to disputes over payment from contractors,
subcontractors and suppliers. The first defense is
mentioned above wherein the contract requires the
general contractor to ensure that no liens are recorded
against the project. Therefore, if a subcontractor or
supplier asserts a lien the owner would then demand
that the general contractor honor its contractual
obligation to keep the project lien free. Another
owner defense is to assert the failure to provide
proper pre–lien notice by the party asserting the lien.
Still another defense is to assert that the value of the
recorded lien is in error and therefore not enforceable.
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Finally, although not strictly a defense, the potentially
adverse effect a mechanics lien has on the project or
related real property can be removed altogether when
the owner records a lien release bond. By recording a
lien release bond, the owner is replacing the project as
security for the right to payment with a bond which
will serve as security for the right to payment.

THE LEGAL PROCESS
Informal negotiation should be first step in
any effort to resolve a dispute between the building
owner or association and the contractor. A well
written contract should require the parties engage in
informal negotiations as a condition to starting any
other dispute resolution process. If the project has
an architect or a construction manager, that person
can act as a dispute resolution facilitator. The types
of disputes that can be resolved through negotiation
include whether certain work is subject to change
order, whether cost items are reimbursable or not,
and adjustments to construction schedules.

Mediation.
If the parties cannot resolve the dispute through
negotiation, the contract may require the parties to
engage in formal mediation. Mediation is a dispute
resolution process where the parties agree to hire
a neutral third party to assist them in resolving a
dispute. The parties prepare written reports to the
mediator explaining their view of the dispute and
how they believe it should be resolved. The parties
then convene at a meeting where the mediator assists
the parties in reaching an agreement. The mediator
does not decide the case in favor of one party or
the other. Instead, the mediator’s role is to drive the
parties together toward agreement.

Arbitration.
If mediation is not successful, the parties may
agree to submit the dispute to arbitration. Arbitration
cannot be compelled unless the parties agree to
arbitration in the contract documents. In arbitration,
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the parties engage a neutral third party to decide
which of the two parties should prevail in the dispute.
In arbitration, the arbitrator decides a winner and
a loser in the case, which is distinct from mediation.
Arbitrations were originally conceived as a fast and
inexpensive way to resolve disputes. However, an
entire arbitration industry has developed such that
arbitrations are no longer always fast and cheap. The
benefits of arbitration are that the parties can agree to
have someone decide the case that has a construction
background and knowledge about the issues.
However, a downside is that arbitration does not
allow for a jury, and results in a final, non–appealable
decision.

Litigation.
If arbitration is not available or not compelled,
a party to the dispute may file a lawsuit in the
local superior court. The filing of the lawsuit starts
litigation of the dispute which can culminate in a
jury trial. Litigation is often long, time consuming,
and expensive. After the parties and pleadings in the
litigation are set, the discovery phase of the case begins.
This phase usually involves written questions and
answers and depositions of witnesses. In construction
disputes, it is common for the parties to hire experts
and consultants to assist them in the case which can
increase the costs associated with the litigation. It is
not unusual for a case to be pending in court for 18
months to two years before reaching trial. Following
the trial, either party has a right to appeal the court’s
decision, which can lead to another delay in the final
resolution of the case. For these reasons, it is often in
the best interests of the parties to make serious efforts
to resolve construction disputes well before they reach
the litigation stage.

Conclusion

I

t is always in the owner’s interest to maintain
control over a construction project. This is
best accomplished with thorough investigation;
using proper experts; designing a scope of work
that eliminates ambiguities; drafting a contract
which favors the owner; insuring proper contract
administration; and properly handling disputes.
Obviously, because we are attorneys, we see these
things through the eyes of the law. But we are also
experienced in how construction projects can fail to
produce the results that the owner expects and the
disputes that develop. For all of those reasons we are
confident that if you carefully consider the points
we discuss above, you can manage your project
successfully.
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